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Abstract

This paper is concerned with the structure of power/knowledge in the orthodox Islamic
discourses (as the mainstream discourse) in Iran, and the interrelationship between
power, violence, and sexuality both theoretically and empirically. In the theoretical sec-
tion of this study I employ a novel approach based on the economic theory of contract,
in order to shed light on the internal logic of the Islamic formulation of marriage, how it
is organised around a critical transaction of sexual submission for economic protection,
and how this simple formulation may pave the way for violence against women, which
turns into a source of perpetual tension in contemporary Iranian society. Empirically,
drawing on fieldwork among 62 women, men and judicial officials in Gilan province
(north Iran), this paper aims to report and reflect on the judicial official’s narratives on
marriage, marital relationship within the context of Islamic marriage and associated dis-
courses of sexuality and violence.

Keywords: domestic violence, Islamic marriage, Iran, Islamic jurisprudence, Sharia®
law, Islam, sexuality, Muslim women.

Introduction

Feminism pays immense attention to the control of female sexuality as the root cause
of patriarchy. The interrelationship between power, violence, and sexuality has always
been recognized in feminist analyses of male domination, in which it is believed that,
through sexuality, patriarchal relations were formed and, in turn, sexuality is con-
structed through gender (Coveney et al. 1984; MacKinnon, 1982). According to femi-
nist theories, the subordination of women is explicitly established in institutional and
patriarchal practices and is supported by some of the most prominent religious, political,
legal, and literary figures. One of the most significant social-cognitive processes that
contribute to levels of inequality is a shared belief in discourses that legitimise inequal-
ity, exploitation and violence. The detailed analysis of the myriad ways in which sexual-

!Sharia or Shariat Islamic canonical law based on the teachings of the Qur'an and the traditions of the
Prophet.
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ity is conceptualised, normalised and subjectivised in the Background? is highly impor-
tant. In the context of the Islamic marriage female sexuality is believed to be a tradable
commodity which culminates in potential control being exerted over all aspects of
women’s lives, from dress to work and from sexual to social relations.

A number of feminists (Taylor and Vintges, 2004) found Foucault’s oeuvre eXx-
tremely inspiring in explaining various forms of oppressive practices including oppres-
sion against women. Foucault’s oeuvre demonstrates that any experience, including the
experience of violence against women, needs to be explored along three-dimensional
axes; power, knowledge, and subjectivity (Flynn, 2005). According to Foucault (1980),
the three fundamental elements of any experience are “a game of truth, relations of
power, and forms of relation to oneself and to others.” The logical implication of the
Foucauldian nominalism regarding the experience of violence is multiplicity of violence
rather than presumption of one essence for violence against women. The fragmenting
force of nominalism serves to dissolve historical or any other “Experience” (Reason,
Madness, Sexuality, Crime, Violence) into a plurality of “experiences” (reasons, mad-
nesses, sexualities, crimes, violences). The historical nominalism calls for attention to
the specificity and situatedness of any form of experience; implying that the interplay
and correlation of power, knowledge, and subjectivity in the constitution of experience
of violence against women in Iran is unique and different from any other.

The orthodox jurisprudence is an overwhelmingly powerful force in shaping the
minds and lives of ordinary people in the Islamic countries (Mernissi, 1991), more par-
ticularly in Iran, as the mainstream structure of power/knowledge. The traditional reli-
gious order is theorized, propagated and largely implemented by the orthodox jurispru-
dence and its affiliated institutions and structures. Orthodox jurisprudence is the legal
discourse of Islamic civilization (Coulson, 1969).

The two distinct elements in the fashioning of Islamic law are divine revelation and
human reasoning of jurists. Orthodox jurisprudence has demonstrated a set of character-
istics and traits in its historical evolution and in its reaction to challenges of time and
place. It possesses and retains the monopoly of production of religious knowledge and
jurisprudential rulings. The structure of power/knowledge (orthodox jurisprudence) uni-
fies the interpretation of the religious sources with the religious sources themselves and
with this discursive device buys a status of unquestionability and sacredness for itself.
The sacredness of the text creeps in its language and methodology and becomes the
only way to understand the text through professional activities and jargon of religious
jurists®. That is why knowledge reflects power and creates power; and power produces
and legitimizes knowledge. The rulings produced by the orthodox jurisprudence have
two functions: law making and image making corresponding to two functions of any
jurisprudential rulings. Foucault refers to these “twofold character as judicative and ve-
ridicative.” (Flynn, 2005, p.34).

Due to the importance of ‘orthodox jurisprudence’ and its hegemonic role in con-
temporary discourses and law-making practices, and consequently, women’s lives in

2 Susan Hekman (1999, pp. 121-149) alludes to the work by John Searle, The Construction of Social Re-
ality (1995), and calls this structure “the Background”. She perceives the “hegemonic masculinist dis-
course” as the Background. In the Iranian context, the orthodox jurisprudence is the Background.

® or fogahah.
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Iran, in the following section | will present a brief picture of the orthodox formulation
and definition of marriage as a contract and its implications and relation to domestic
violence against women in Iran with particular emphasis on Shia* Iran.

The role of orthodox jurisprudence on marital relations: marriage contract

As Afshar (1998) points out, marriage in Islam could be considered as a ‘commercial
transaction’ in which the women rent or sell their sexual services to their husbands. As
emphasized by Mir-Hosseini (1993, p.36) (although in different terms), every aspect (all
rights and duties) of the Islamic marriage follows logically from the central concepts of
an exchange; the exchange of sexual services for financial security (bride price, mainte-
nance, household remuneration). There are many examples in the Islamic sources view-
ing marriage as a commercial exchange, for instance Shaykh Khalil, the most prominent
Maliki jurist, sees the relationship in marriage as follows:

When a woman marries, she sells a part of her person. In the market one buys merchandise, in
marriage the husband buys the genital arvum mulieris. (Mir-Hosseini, 1993, p.32)

Such a conception is shared by the Shi‘a jurists; Muhaqqiq al-Hilli, the most prominent
scholar of thirteen century, gives a very similar definition of marriage or in its Arabic
term nikah: “A contract whose object is that of domination over the vagina, without the
right of its possession” (Muhaqgiq al-Hilli, 1982, p.39).

According to the contemporary Islamic ulema® marriage or “nikah is a contract for
the ownership, tamlik, of the use of [the] vagina” (Haeri, 1989, p.34). Haeri argues that
Hilli’s view about marriage as a contract of sale is ambivalent, although he stated that
“marriage is a kind of ownership”. On the other hand, he argues there is a difference be-
tween marriage and ownership, and that one should not mix them together. For instance,
he argues, a man can have sexual relationship with his slave girl without marrying her.
Should he decide to marry her he must make her a free woman first. Thus, the ‘complete
ownership’ over a slave girl, as Haeri (1989) argues, turns out to be a ‘partial owner-
ship’ of a married woman. Thus, it is important to note that in the Islamic marriage only
female sexuality is believed to be a tradable commodity and not the woman herself.

By applying the economic theory of contract (Pateman, 1988), it is possible to predict
that the core of orthodox marriage, an exclusive exchange of sex (exclusivity condition)
on demand (promptness condition) for financial provision, may, in the context of a le-
galist-based type of historical rationality (Abisaab, 2005), imply that the marital relation
is transformed from the relationship between two independent and autonomous subjects
to panoptical control of one subject, men, over the other, women. This in turn may lead
to domestic violence, due to the demands of modern life which requires the active par-
ticipation of women in social life. The requirements of active female participation may
come into conflict with the codes of conduct invoked in the orthodox formulation of
marriage with its two conditions of exclusivity and promptness.

* Also Shi'a, one of the two main branches of Islam.
>A body of Muslim scholars recognized as expert in Islamic sacred law and theology.
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One of the most important components of Islamic marriage is obedience (tamkin).
The most important duty of a woman, in Islamic marriage, is tamkin or submission
(1105 Iranian Civil Code), and the most important duty of a husband towards his wife is
to support her financially (1106 Civil Code). The legal term for the wife’s refusal is
called nushuz (rebellion or disobedience), in response to which physical, psychological
and economic chastisement by the husband can be justified. The husband’s refusal to
pay maintenance is punishable by law (he may be fined or imprisoned).

The perceptions of female sexuality in these discourses have profound effect on un-
derstanding of gender relation and its association to violence against women in Iran.
Given the importance of female sexuality and its role in the marital institution and do-
mestic violence, and subsequently, its role both in the legal system and in women’s eve-
ryday lives, this paper investigates the effects of these discourses on treatment of
women in Iranian society with Islam (in its Shia version) as the mainstream discourse
and to explore the extent to which predictions of the economic theory of contract (Pate-
man, 1988) matched the reality of marital relations in Iran, as perceived by actual par-
ticipants in this study.

Method

The data was collected during June-October 2004 and the research was mainly based
in Gilan province®. | interviewed altogether 62 individuals: 40 women, 14 men and 8
people involved in the judicial system (4 judges and 4 lawyers) for the prevalence of
domestic violence and their perceptions of the legitimate/illegitimate reasons behind all
types of act of violence against women. This article, however, reports the dominant
themes emerged in the accounts of eight judicial officials. On the basis of their social
and political backgrounds and current positions, the participants are divided into two
groups: four male judges and four consultants (two of whom were male and the other
two were female). With the exception of a young lawyer in her early thirties the rest of
participants were middle age and all of them had degrees in higher education. One of
the male consultants and university lectures was also a religious scholar’ and he was a
representative of Guardianship of the Islamic jurists® in the region.

To generate data in-depth face to face interviews (Oakley, 1974) with semi-structured
questions were conducted in all cases of this group with most of my participants. Addi-
tionally, 1 used other qualitative methods such as focus groups whenever appropriate
and possible. The highly sensitive subject matter of this research required a flexible ap-
proach and I had to tailor my interview techniques and research questions to my inter-
viewees and to the situation in which the research encounter occurred. The duration of
the interviews varied between 20 minutes to three hours and, in some cases, three days,
depending on their time and conditions. Different places were selected to conduct the
interviews: the courts (family court and criminal court), offices, the participants’ houses,
or a friend’s house. | prepared an interview guide and | used tape recorder whenever
possible and | took notes when it was not appropriate due to the sensitivities of time and

® situated in the north of Iran along the Caspian Sea.
" He was also a graduate from a religious school (Hozeh-e Elmiyah-e Qom) in religious studies.
8 velayate-faqih.
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place. | assigned the participants pseudonyms to respect their trust and observe the
codes of confidentiality. The data was codified into some themes. | selected the com-
mon themes; however | did not ignore some of the specific cases. Some of these com-
mon topics emerged as a result of the questions | asked each participant and a few oth-
ers came about as a result of data analysis.

| approached judges and lawyers informally by snowballing technique. Through con-
nections with a number of influential friends I could get access to professional men and
women in the judiciary, which provided me with a unique and great chance to interview
judges, lawyers and clients. | was granted permission to read the files and attend and
observe the natural workings of the court, talk to the staff and a number of men and
women interviewees.

| started my interview by asking how the system deals with domestic violence in gen-
eral and then throughout the interview | asked more specific questions and finished the
interviews by asking them about any personal views and opinions they wanted to add.
Although the participants had different perspectives on domestic violence and the role
of the judiciary, a kind of consensus emerged, in which the burden of peace and serenity
in the family rests on women through the wholehearted embrace of men’s right of con-
trol over women’s affairs, and women’s submission to this power. The question arises
as to whether this control can be exercised through violence. On this point there were
some differences within the participants’ accounts, which will be discussed at length in
the following sections.

The structure of power/knowledge: judiciary in Iran

The judiciary, a formal mechanism of conflict resolution, plays a major role in defin-
ing violence against women and designing various devices to tackle it. In Iran the law is
categorised into public law and private law (Ebadi, 2002). Public law governs the rela-
tions between the apparatus of state and people, while private law addresses the rela-
tionships between private entities. The most important branches of private law are civil
laws, which regulate the interaction between people based on their membership of soci-
ety. One of the most important branches of public law is criminal law (in Iran it is called
the Islamic panel law). The cases referred to the judicial system are resolved on the ba-
sis of these sets of laws.

Certain questions arise: How does the system view the problem? What are the as-
sumptions of the judiciary? On the basis of these assumptions, how do women and men
formulate, conceptualise and resolve their disputes? How does the legal system use the
resources and discourses of the community to make sense of and resolve disputes and
violent confrontation along the gender divide? These questions will be addressed by
analyzing the accounts of eight men and women involved in the judiciary.

Physical and psychological violence

Physical violence in Iran is addressed under criminal law (Hojatiy-e Ashrafi, 2003).
If an incident leads to payment of diyeh or blood money (Criminal Codes 294-5), it is
considered a criminal act, and the person who has committed the crime is charged and
tried in the criminal court. If a husband, for instance, beats his wife and as a result
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leaves some injuries or bruises on her body, he is prosecuted and made to pay diyeh.
The four male judges I interviewed agreed that beating a wife is a criminal act if it leads
to payment of diyeh, and is therefore illegal. They believed that the law does not grant
the husband such a right. One of the judges (Judge G.) stated:

There is nothing in the law allowing men to beat their wives, and when we do not have laws we
refer to the opinions of fogahas and scholars.

Judge A., however, admitted that there are sometimes differences between the law and
the orthodox jurisprudence’s textbook rulings, and further acknowledged that the legal
system is dominated by the orthodox jurisprudence, according to which the husband’s
right to beat his wife in the case of nushuz is recognised. Judge G. did not see any prob-
lem in a husband occasionally beating his wife. If the wife has been proven to be
nashezeh (disobedient), the court will discipline her by following a number of steps.
The first of these involves “preaching her to righteousness”. Next, the husband may de-
prive her economically, and isolate her. If none of these measures leads the woman to
the right path (to submission), the court, and not the husband, has the right to punish her
(Afshar, 1998). Judge A. admitted that in practice he makes his decisions on a
case-by-case basis. This means that he sometimes disregards the instructions given by
the orthodox jurisprudence, and tries to issue verdicts in favour of women. He explained
that although the orthodox jurisprudence gives a man permission to beat his wife in
cases of disobedience (nushuz), according to the law physical punishment is illegal, and
the court should decide how to punish the woman:

He cannot punish his wife because of her bad cooking. We confront such men in a serious man-
ner in any court, even with a religious judge.

However, he believed that there are some occasions when a man may punish his wife:

but if he thinks his wife is getting corrupted morally and betraying her husband by thinking
about other men, then he has the right to take action.

Nevertheless, Judge A. had his own criteria about how this should be done. For in-
stance, if a woman wishes to leave the house for legitimate reasons, such as going to
work, shopping or visiting family members, she does not need her husband’s permis-
sion. This is not disobedience, “unless her going out or her action results in breaking the
family union or causing moral corruption [fesad]”. Overall, Judge A. rejected the idea of
a man’s right to beat his wife, even when she is nashezeh,® but deemed divorce by the
husband a fair course of action.

According to Judge Y., on the basis of the law of osr va haraj (hardship), if it be-
comes evident that it is impossible for the woman to live with her husband according to
Article 1130 of the Civil Code, she may obtain a divorce. According to Article 115, if a
woman claims that her life is in danger, or experiences financial hardship, she may ob-

® Disobedient.
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tain a separation. However, Judge Y. stated that, in practice, a woman’s evidence does
not provide sufficient grounds for enforcement of the rulings™®. If the court is not con-
vinced that the woman truly is trapped in a dangerous situation, it will take no action.
However, he was very concerned that the system is not doing enough to protect women
who really are in peril. He was shocked to hear on the radio that a woman had lost her
life as a result of returning to live with her violent husband by the court’s order. He
said:

Sometimes we hear that women who have to carry on living with their violent husbands because
the court gave a verdict ordering them to go back home end up dead, or are at great risk. The
court can give an order that a woman who claims her life is in great danger must live elsewhere.

Judge Y. drew attention to the major crisis currently faced by the legal system in Iran
in relation to recognising women whose lives are indeed in grave danger. He suggested
that the court’s decision in individual cases should be based on the woman’s claims (not
the court’s verdict), and she should not be sent back to her abusive husband. There seem
to be no consensual guidelines for the judges that would enable them to identify women
at risk. His suggestion also indicates the great need for the provision of safe places, or
refuges, for such women.

On the other hand, when I discussed the legality of violence with Judge H., he first
read the verse 3:34 (Nisa sura)** form the Qur'an and interpreted it to me. He asserted
that Qur'anic verses should not be interpreted according to people’s desires and whims
because, in his opinion, they become flawed and fallible. He believed that:

Although this verse refers to the chastisement of the women when they disobey their husbands,
we have to regard this type of beating as different from a severe beating... if a man beats his
wife it should not cause any harm to her body. If her skin turns red or black [as a result of beat-
ing], he must pay her diyeh [blood money]. Here the emphasis is more on psychological pun-
ishment than physical punishment.

Nevertheless, psychological violence cannot be diagnosed and detected by the court
and a woman cannot support her claims if she does not provide the court with sufficient
evidence. Judge H. acknowledged that physical violence was more important than psy-
chological violence in the eyes of the law. In his view, it is frequently difficult for a
woman to prove her claims to the court, and occasionally she will be sent to see a doc-
tor, or, in the case of psychological violence, to a psychiatrist or psychologist. My im-
pression was that there was no campaign or even awareness of the issues associated
with psychological violence, and such an approach appeared to be a luxury; either the
system could not afford to concentrate on these cases due to the prevalence of physical
violence, or there was widespread ignorance of the significance of psychological vio-
lence. The law does not address injuries caused by the husband’s abusive behaviour
where this leaves no clear visible scars. There is silence in law on such matters. Accord-
ing to article 167 of the constitution, when the law does not specify a response, the

91 Persian is ‘maye-e hokmi’.
1 The verse discuss about women and their rights.
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judge should refer to legitimate fatawa™ or religious rulings. This leads to different in-
terpretations of the rulings. According to Islamic penal law introduced in 1996, any be-
haviour which damages the individual’s reputation, such as insult, slander, accusation of
adultery and the spreading of rumours, is forbidden. However, gender has not been a
matter of importance, and is not specially mentioned in the law (Sadat Asadi, 2004), and
psychological cruelty has not been recognised either in law or in Sharia. While insults
and harassment in the streets are addressed in law, the use of abusive language in the
marital relationship has not been specifically mentioned.

The other four judicial professionals I interviewed maintained that physical violence
is not approved by Iranian law. They maintained that in Sharia, such a right is reserved
for a man in the case of his wife’s disobedience. Mr P. (the cleric), by reading Nisa sura
(4: 34) from the Qur’an, explained to me that:

It may sound as if the verse is saying “If a woman disobeys, beat her”, but it is suggested to
avoid injuring or bruising the woman’s body. The beating is symbolic, just to show the man’s
dissatisfaction — it must not lead to paying diyeh.

Mrs K., a female consultant, stated that if there were any clear signs of bruises or in-
juries or any evidence from the woman’s doctor, then they can either order the husband
to pay blood money, or they can put him in jail for six months to a year. She explained
the difficulties and complexities involved in the cases of domestic violence in law and
Sharia. She believed that these issues did not exist before the Islamisation of the judicial
system:

In 1974, our family law took many issues into consideration. The situation for women was bet-
ter....Nowadays, when women don’t have any explicit evidence, the court makes decisions on
their behalf. Normally, they are sent home to submit to their husbands because they can’t prove
their cases...getting beaten to a certain level is considered a cultural norm, and the woman is ex-
pected to tolerate it.

She was referring to the laws introduced after the revolution, laws such as tamkin
(submission) which will be discussed in the next sections. In her opinion, women are
the “real losers” in the current system. In addition, the above passage shows that Mrs K.
made a distinction between beating (as a social norm) and battering (which is deemed
excessive and legally punishable). Submission or tamkin is a common theme emerging
throughout the research and is the most crucial components of marriage which could be
used as a basis to justify domestic violence. This is discussed in the next section.

Sexual violence: tamkin and its role in relation to domestic violence

One of the most important components of Islamic marriage is tamkin. The most im-
portant duty of a woman, in Islamic marriage, is tamkin or submission (1105 Civil
Code), and the most important duty of a husband towards his wife is to support her fi-
nancially (1106 Civil Code). The legal term for the wife’s refusal of tamkin is called
nushuz (rebellion or disobedience), in response to which physical, psychological and

12 An authoritative ruling on a point of Islamic law.
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economic chastisement by the husband can be justified. The husband’s refusal to pay
maintenance, which is called tark-e enfagh, is punishable by law. As the four judges in
My interview asserted, a man’s job is to manage his family’s financial affairs, and if he
refuses to do so without adequate justification, he may be fined or imprisoned. In rela-
tion to sexual violence, in some areas the law does not make any statement on certain
violent acts such as rape or unwanted sexual relations. Rape in the marital context has
not been recognised, as tamkin, or submission in matters of a sexual nature, is part of
the transaction in the marriage contract. Given the importance of these terms, both in the
legal system and in women’s everyday lives, my next section attempts to unravel the re-
lationship between the marital institution and domestic violence.

Judges’ views in relation to tamkin™®

While I was in court, a woman was seeking divorce as a result of her husband’s re-
fusal to pay nafegheh (maintenance). The husband complained that his wife did not
obey him, the legal term for which is adam-e tamkin (non-submission). Generally, when
a man complains in this manner, he intends to convince the judge that his wife’s going
out could lead her to be corrupted or seduced by other men, or is claiming that he
doubts her or distrusts her. Interestingly, men and women who come to court usually
bring their cases against each other using the terms tamkin and tark-e enfagh
(non-payment of maintenance); whatever the root causes of their dispute, they try to
formulate their complaints by way of these concepts.

As all the eight participants in this study stated, when a woman admits that she does
not obey her husband she will lose the case immediately. Most women do not know
how to formulate their cases, and are unaware of the legal details regarding their rights.
Moreover, they cannot afford to hire lawyers. Conversely, when a woman claims that
she obeys her husband and he refuses to pay her nafagheh, the onus is on him, and the
judge’s approach to the case becomes really crucial. I asked one of the judges how he
verifies the woman’s obedience, or tamkin. Judge H. made a distinction between two
kinds of tamkin: general (tamkin-e a” am) and specific (tamkin-e khas) (this categorisa-
tion was also emphasised by my other interviewees). He believed that women’s obedi-
ence has some useful consequences for both parties; it makes men more fulfiled and, at
the same time, paves the way for women to gain power through their submission to the
master, and to become masters themselves. He elaborated his view further in the follow-
ing analysis:

It’s quite different from slavery... The Islamic order brings some stability to society. A woman
can be commander-in-chief of the family with her obedience...a woman’s obedience satisfies
her husband.

The above passage refers to tamkin-e aam, a woman’s recognition of her husband’s au-
thority over her and her appreciation of his being the head of the household. Judge A.
and the other judges (together with Mr P. the cleric) held the view that the power desig-
nated by the orthodox jurisprudence to the husband is not absolute, but is limited

13 Obedience.
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through the imposition of a set of conditions. For instance, he does not have the right to
intervene in her financial affairs or make her do the housework; the only punishment
that he can apply is to cut off her maintenance. He does not have the right to beat her, or
if he does he should do it symbolically, purely to show his dissatisfaction. Judge H. ex-
plained to me that as soon as a couple contracts a marriage, both husband and wife be-
come obliged to perform a set of duties and the only obligation a wife has, in Sharia, “is
to obey her husband and not to go out without his permission.”

Tamkin-e khas, or sexual submission, and its relation to violence

In Sharaye-ol Islam, Hilli defines tamkin-e khas as “removing the obstacles in rela-
tionships between men and women without any limitations in time and place”. A con-
temporary jurist (Araki, 1998, p.742) defined tamkin as “the woman’s readiness for her
husband’s demands for satisfaction”. The question is, to what extent can a husband ad-
vance his will and power over his wife, in order to make her obey him sexually? Or, to
put it bluntly, can he use force or intimidation to achieve what he wants? How do the
courts conceptualise and resolve such cases? There are many arguments on these issues.
Those who claim that Islam gave men permission to beat their wives for disobedience
refer to the Nisa verse in the Quran. But others argue that the Qur'an does not suggest
using violence by any means; rather it teaches men how to express their dissatisfaction
to their wives symbolically, by beating them softly without inflicting any harm. The
question on the extent to which a woman should obey her husband is a matter of dispute
between jurists and judges. Some, among them Ayatollah Khomeini (now deceased),
believed that a wife’s most important duty is her sexual obedience (Mokhtari 1996, in
Afshar 1998). However, according to the ijma-e foghaha (jurists’ consensus), there are
some exceptions in relation to time and place. Three judges in this study stated that they
take moral codes, social norms and acceptable excuses (ozr-e sharie) into consideration.
Nevertheless, there is an overall agreement that in tamkin-e khas a woman should sub-
mit herself to her husband in order to satisfy his sexual demands. For that, as Judge H.
stated, she is obliged to stay in her husband’s home, and should not go out without his
permission. Many men in court use this discourse to justify their misbehaviour towards
their wives: “She’s a vulgar woman — she goes out without my permission.” Muslim
women are permitted to work outside the home, but need to obtain their husbands’ per-
mission. Some, however, like Judge H., argue that if she has her husband’s permission
to work outside the home, or if the couple agreed in their marriage contract on her right
to work, she cannot be prevented from going to work for her husband’s own sexual
gratification. He rejected the idea that a wife must always be available sexually, but
added:

In the case of a housewife, it’s different. Because she doesn’t have the time restraint and she’s
often at home, she doesn’t have any excuses for not being ready for her husband.

In relation to sexual violence and whether or not a man can have a variety of sexual
demands from his wife, Judge H. clarified the issues as follows:
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A woman should always surrender herself to her husband, and cannot simply say, ‘I’'m tired —
leave me alone’. But that’s not to say that she can’t go to work, and must always be available at
home. The woman may fulfil her duty at an appropriate time. It’s not like praying, which re-
quires a specific time...Furthermore, he cannot have intercourse with his wife in other ways, be-
cause according to a Qur'anic verse, women are men’s fields. Men may plant their seeds in
them, but only in the right place. Therefore, doing it the wrong way is haram.

When I asked him about the term “field” and the ambiguity embedded in the verse,
different interpretations of it and other judges’ positions in this case, he explained:

In such cases, we ask someone like the marja-e taghlid', and | accept whatever he says. All
judges should have a consensus [ijma] on this, but they don’t. A man cannot have sexual rela-
tions with his wife whenever and however he wants, and stop her from going to work. The
judge shouldn’t address the issue at stake here under the title of tamkin, and if he does, it’s an
infringement of his specified duties, and his superiors will impeach him...

In most legal texts, the term tamkin-e khas is extensively applied to women’s sexual
submission to men’s sexual demands, and satisfying women’s sexual needs does not
seem to be at the forefront of legislators’ attention. In theory, a woman is entitled to
have sexual relations with her legitimate husband every four months and ten days (com-
pared to men, who can demand to have intercourse any time). However, in practice, cul-
turally and legally, it is very rare for women to complain about their husbands’ disobe-
dience in relation to sexual matters, including sexual violence; rather, if there is any
problem, they prefer to wrap their complaints in economic terms. The most usual and
acceptable way is to say, “He doesn’t provide for me.” Even if a woman could complain
about her husband’s forceful and aggressive conduct, the court does not seem to have
the capacity to interfere in this highly private matter, as the judge above pointed out.
The most a judge can do, when a woman complains about sexual violence, is to refer
her to forensic doctors to find any injuries or marks that could be used to make a case
for divorce. Meanwhile, as the judge above stated, the judge’s “hands are open”: he is
endowed with great arbitrary power. In practice, it is highly unlikely that a judge will
undergo an impeachment process over a wrong ruling.

Moreover, if a woman stays with her violent husband (as a result of a court order to
tamkin), how can she secure herself from his misconduct? In court I met a woman who
had brought a case against her husband for his bad behaviour, and for not providing for
the family adequately. She was illiterate, was not well informed about her rights, and
had no lawyer. In court, she stated that she had left her husband’s house, and her ac-
knowledgement of this resulted in her losing the case immediately. In the eyes of the
court she was a nashezeh. The judge urged her to go back to her husband’s home and
obey him so that she could be entitled to maintenance. Judge G. described the situation:

It’s in our law. A woman should obey [tamkin], and in return she can get her mainte-
nance, but if she isn’t living in her husband’s house, she isn’t entitled to any money.

! The highest authority in the orthodox jurisprudence.
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In his opinion this was fair, because the man works hard and the woman and the rest
of the family should appreciate that and listen to him. However, he admitted that if the
woman claims that she obeys her husband and lives with him under one roof, and com-
plains about his bad behaviour, then the court, after investigating matters further and af-
ter compiling evidence against the man, may fine him, or imprison him for a few weeks.
Since the imprisonment of the man is likely to become a source of even further social
and economic problems for the family, the woman often has to withdraw her request.
Recently, the courts have been more flexible, and have accepted women’s requests for
divorce; however, this usually depends on the flexibility of the judges and the courts.

Mr R.™ believed that bestowing power upon the husband as the head of the house-
hold, and giving him other advantages such as the right of polygamy and divorce, have
a serious impact on women’s lives. He said:

Giving power to the man, as head of the family, may result in authoritarian behaviour and end
up with him beating his wife. Giving polygamy and divorce rights to men, according to our law,
has a serious effect on husbands’ and other people’s opinions about women.

Thus, according to Mr R., tamkin could provide a breeding ground for domestic vio-
lence by bestowing excessive power on men. Women consequently become powerless.
The opinions of the female consultant (Mrs K.) and the female lawyer (Ms M.) were in
line with his. They also believed that introducing tamkin to the law after the 1979 revo-
lution made their work very difficult, specifically in relation to domestic violence. One
of the factors found to be important in domestic violence is women’s dependence on
men, and their sense of powerlessness. Karr (2001) argued that because the law-maker
offers men the absolute authority of being the head of the household, this can expand
into other domains of marital life such as sexual relations and thus sexual violence. Oth-
ers who argue against this idea believe that the headship of the household is a manage-
rial task, and it is expected that the man will act wisely and fairly (Mohamadi, 2004).
However, they do not believe in government interference in family affairs, as it might
damage the family’s interests. They simply hope that the husband eventually acts rea-
sonably. They argue that there should be no forceful interference in marital relation-
ships, and no-one can compel a woman to obey her husband; rather, she is encouraged
to do so in the expectation of a heavenly reward in the Hereafter™.

Hence, the courts in Iran order the woman to return to her husband’s home and obey
him. Or they recommend that the husband does not beat his wife. Instead he can neglect
her by starving her, or not providing her with clothes.

The reasons behind domestic violence, according to judges and others
An analysis of the accounts of the participants in this section of the study brought dif-
ferent themes to light: economic hardship, psychologism, sociologism (failure by family

5 A lawyer, and a university lecturer in law.

'® Taking good care of a husband for a woman is equivalent to jihad (the struggle for God). For reference
look at Furu' al-Kafi by Al Kuleini, Ketab Al-jihad; in Resaleh-e Badieeye by Hosseini Tehrani, M. H.,
1997.
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members to accept the gender roles assigned to them), upbringing, fear of scandal,
moral bankruptcy and un-Islamic behaviour. These are discussed in the following sec-
tion. First, I shall discuss the judges’ views. I shall subsequently deal with others’ points
of view.

The judges’ perspectives

Economic dependency on men, in Judge G’s views, automatically leads to men be-
coming more powerful in relation to their wives. He believed that because women are
physically, psychologically and intellectually weaker than men, they become vulnerable
and need to be protected by men. He believed that in seeking amnesty and security,
women search for men’s protection, and thus become dependent on them. He, however,
refused to see the problem from a different angle: that if women are weak (as he
thought), it is because they are not given the same opportunities as men (in work, educa-
tion and so on). He gave more weight to biological gender differences than any other
factor. In response to my question that perhaps working and earning money could em-
power women and free them from dependency on men, he maintained that: “Women are
easily seduced, and gullible.”

In his belief, women need to have custodians because they are gullible, and men can
deceive them easily. That is why he would not allow his wife to work outside the home.
Overall, Judge G. had a negative and pessimistic view of women. He admitted, “I had to
beat my wife sometimes, to bring her to her senses”. To him, providing and satisfying
her economic needs were enough to make her grateful: “Women must be appreciative.”
His personal experiences with his wife, and women in general, together with his belief
system (he had been raised in a conservative, traditional family), had had a major im-
pact on his professional views and practices. Initially, Judge G. placed the emphasis on
poverty and economic factors; however, in our later conversations it became clear that,
in his view, women’s behaviour (disobedience, rebelliousness and sexual frigidity) and
character (being emotional, less rational, simple-minded and gullible) irritate men, and
ultimately culminate in the men resorting to violence. Therefore, the primary reason be-
hind the cases of violence against women was perceived to be the women’s behaviour,
and attitudes and economic reasons were deemed to have secondary significance.

In another judge’s view, however, economic causes per se are not the root of violence
against women. The woman’s personality is more important. Judge H. believed that the
real reason behind domestic violence is the lack of men and women’s mental and psy-
chological development. He rejected poverty, economics and other causes because, in
his opinion:

Some couples, in spite of their financial problems, live together happily because they have mu-
tual understanding.

He defined mutual understanding as:

A woman should obey her husband, as it makes him really happy and fulfiled, and a man should
respect his wife and provide for her.
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Therefore, women’s obedience is regarded as the key to happiness in the orthodox
order. Judge H. said that when he went to ask his wife’s hand in marriage, he told her
that he wanted nothing from her but “absolute obedience”, and she accepted that. “By
acknowledging it in speech and action, she became a commander-in-chief [emir] her-
self” (the maid becomes the master of the master). In his opinion, a woman should have
a great deal of tolerance, and should not get angry easily. Yet again, it is all in a
woman’s hands. The male judges approached the factors involved in domestic violence
from a specific angle; they all agreed that a woman’s role (as the main source of peace
or tension in the family) is the most critical and profound in provoking, sustaining and
practising violence.

According to another judge (Judge A.), “morality” can be a ground for violence. He
sympathised with the man who beats his wife if she commits infidelity or even thinks
about other men. Generally, in his opinion, a woman should obey her husband. This was
found to be a general pattern in male judges’ views, and their differences, in this regard,
were a matter of degree and not type. Judge A., however, tried to justify his position by
saying that every office or institution needs to have a manager, and that families are no
exception. If the family members do not listen to their “boss” (their father or husband),
there will be turmoil and chaos, and everything will fall apart. Judge A., however, did
not seem to comprehend the full implications of his sympathy with men who beat or
even kill their wives in this relation. This is reflected in every girl’s and every wife’s
life through heavy restrictions imposed on her dressing and freedom of movement, for
fear of sexual scandal and to safeguard her modesty and chastity and the family’s hon-
our.

What fiercely restricts women’s freedom of movement and participation in the social
life of the nation is the threat and fear of being exposed to scandalous situations. Fami-
lies may find themselves and their reputation damaged irreparably, and their mere sur-
vival in the community in peril. Furthermore, the wrath of the rulings and the laws is a
continuum; it is felt by women at different levels, from an angry argument in the family
on how to dress in public, to fierce fighting or beating over issues such as attending spe-
cific occasions such as a wedding, exercising in the park or visiting a football stadium.*’
The image-making function of the rulings and laws regarding the safeguard of honour is
reflected in the life of the nation and its social interactions, mainly through subliminal
messages imprinted in people’s selfhood to view women as a source of danger and
chaos with all its ensuing ramifications. The effect of codes of honour and chastity is
not reflected in the statistics of honour killing, but in everyday restrictions imposed on
women’s lives, labour and language. It heavily sexualises women’s beings and society’s
gender relations. MacKinnon held the idea that, “[Gender] is...a question of power, spe-
cifically of male supremacy and female subordination” (1987, p.40). The orthodox for-
mulation of marriage offers women a specific place in the social order. This positioning
is further justified and supported by a set of discourses, including the discourse of gen-
der difference, naturalising and essentialising gender relations and the division of labour
enshrined in the orthodox formulation of marriage. Mr P. (the clergyman along
with other male judges in this study) constructed his argument along these lines. He had

7 Women and girls are not allowed into a football stadium; see Zanan magazine, vol. 129, March 2006.
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come to the conclusion that women’s roles are inherently different from men’s. In the-
ory, we are equal; in practice, we are different, with different roles. A woman’s main
task is to create peace and tranquillity for her husband and children. Being a cleric, Mr
P. strongly supported the orthodox discourse, and vehemently opposed feminism and
westernisation. Overall, he blamed feminist movements and the westernisation of soci-
ety, and expressed his regret that people are under the influence of these ideas, and have
forgotten their roots:

The unpleasant odour of the feminist movement spread here as well. People lost their way. That
isn’t good for our society. Religion should clarify everything and put a stop to any wrong influ-
ences. Islamic feminism is a paradox. Feminists are basically protesting ...against the creation of
women and men by God, in general. They protest against the structural constitution of female
creation. Now they are asking why God had to create women like this.

Mr P. was referring to the conventional discourse of gender difference, which at-
tempts to safeguard the concept of inequality by placing it in the immutable ground of
God’s will. According to this perspective, God’s commands are the manifestation of His
will, and believers are obliged to submit to them whether they understand the reasons
behind them or not. The place of women as enshrined in the set of rights and obligations
is determined by God. Furthermore, we may not know their multi-layered mysterious
reasons, as God the omniscient, the compassionate and the merciful, set his immutable
will according to his divine logic not entirely comprehensible to us. If one is a believer
and looks for eternal rewards, one must accept them, even if one’s earthly mind sees no
sense in them, or sees them as unjust and discriminatory. This theory is the ultimate ref-
uge for many adherents of the orthodox jurisprudence, who see providing the modern
pleasant justifications for Islamic jurisprudence rulings as a futile exercise, since the
plausible discourse changes constantly. Therefore, they must master modern and post-
modern discourses in order to be able to reformulate their arguments in defence of the
orthodox jurisprudence. This approach is seen as ultimately inconsistent with the logic
of traditionalists, who pay little attention to time and place, and whose mode of argu-
mentation is authoritative and rhetorical (Mir-Hosseini, 2003).

In this view, God is the ultimate benevolent patriarch who knows what is best for his
creatures. Before the almighty patriarchal God, what is deemed appropriate is submis-
sion and obedience, and not questioning, objection and demands for explanation. The
position of women in the divine order is the convention set by God, and to follow His
will and commandments we do not need to know the reasons behind them. What we do
know is that He is compassionate and merciful; thus it is good for women, for the fam-
ily, and for the Islamic community (ummabh), and it is expedient to follow His will and
free oneself from one’s own nagging short-sighted, myopic reason-thirsty mind. Take
the leap of faith and transcend the boundaries of your limited, earthly-bound rationality,
and your future eternal life in prosperity and happiness is guaranteed. This logic has a
long precedent in the history of Muslim thought. The essence of this argument regard-
ing the root causes of violence may be summarised in the following propositions:
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1. Women'’s delicate constitution dictates a certain delicate way of being, and offers a
set of delicate roles and positions. In this essentialist discourse, in which femininity
and masculinity are constructed as two opposite poles embodying fixed characteris-
tics, women are designed to occupy a certain set of positions and perform a set of
specific functions.

2. Philosophies and lifestyles imported from the West tempt women to stray from
submitting to this divine design.

3. The West (and its cultural onslaught) breeds un-Islamic lifestyles and mindsets. This
in turn brings about a variety of social calamities for Muslims, including violence
against women. In this formulation, Mr P. is heavily under the influence of Mo-
tahari’s philosophy of gender difference™.

The next section will deal with another important component of the orthodox formu-
lation of marriage, mahrieh (bride price), which emerge in the participants’ accounts.

The issue of mahrieh will be discussed in the next section.

“Mahrieh ” and its relation to domestic violence: the views of judges and others

What is the underlying assumption for the stipulation of mahrieh in orthodox mar-
riage? How can it cause or prevent domestic violence against women? Judge H ex-
plained the nature of mahrieh:

In marriage we have the issue of mahrieh. The woman can say to her husband, “If you want me
to submit to you, | must first have my mahrieh.” But once she submits (even without her
mahrieh being paid to her), she can’t bring any excuse for not submitting thereafter.

There are many arguments surrounding mahrieh. Those in favour of the practice ar-
gue that it was a progressive idea in the past (1,400 years ago) and is still so today; it is
a kind of insurance policy for women. Others argue that its existence has a profound
impact on women’s lives, and could trigger violence against them. One of the judges,
Judge A, admitted:

Sometimes the man puts the woman in a dire position. There’s a risk that he will beat or even
kill her. So she prefers to give up her mahrieh....

Many women are severely beaten or psychologically abused by their husbands, or by
male relatives, in an attempt to coerce them to disregard their rights in this regard. In
most cases, they find it difficult to get hold of their mahrieh. There is a famous saying:
“Nobody has ever given it, and nobody has ever received it”. One of the female lawyers
I interviewed, Ms M., believed that mahrieh causes a great deal of trouble between men
and women at the very beginning, when the families wish to agree the amount to be
paid. The woman’s family has high demands, and the future husband’s family are reluc-

®Motahari (2001), a very influential cleric, now deceased, argued that the physical, psychological and
sexual differences between men and women inevitably translate into different obligations and rights, in-
cluding different systems of sanctions and punishment. Motahari maintains that men’s nature is totally
different from women’s.

POSTCOLONIAL
AND TRANSNA-

TIONAL FEMI-
NISMS




POSTCOLONIAL
AND TRANSNA-

TIONAL FEMI-
NISMS

Zahra Tizro

tant to sign up. If it goes wrong, as generally happens, this will always affect the fragile
relationship between the bride and her husband’s family, and possibly her relationship
with her husband too. He will always remind her that he has paid a high price, so she
must do as he wishes. She can always threaten him by asking for her mahrieh at once
(while she is still married), or by filing for divorce; however she is then unlikely ever to
receive it. Ms M. acknowledged that her experience led her to the conclusion that
mahrieh is a major source of problems in marriage, and causes much suffering in both
men and women, especially in women. Her solution was to eliminate it. Instead of
mahrieh, she believed that it would be more practical “to divide the wealth at the time
of divorce for all women”™.

In line with this argument, one of the male lawyers and university lecturers in law
(Mr R.) admitted that mahrieh damages both men and women, although his approach,
as a married man himself, differed slightly from that of my female participant. Ms M.
and another female consultant tended to view women as victims who are “the real los-
ers” in this system. Ms M. did admit that she knew of some cases in which women who
had the power to ask for mahrieh used it to ruin a man’s life financially. They did this
by employing highly qualified lawyers who could defend them skilfully. Nevertheless,
she admitted that these cases were rare, and most women are not fully aware of their
rights, or their husbands’ predisposition to violence prevents further action.

Mr R., who also opposed mahrieh, he believed that the system needs to change, since
the current system “could lead to more violence against women, as it gives men more
power”, but the change should not be only in one component. He stressed that:

In Islam we have nafagheh and mahrieh for women, but on the other hand the right of divorce
and the permission right are preserved for men. In addition, men’s inheritance and blood money
are twice as much of women. It’s like a solar system. The elements of the system match each
other — if one of them has to change, everything else should change with it. We cannot say in-
heritance should be equal, but nafagheh should remain intact.

His approach was very similar to the female lawyers’, but he presented it in a differ-
ent way. In his view, a couple’s wealth should be divided after the divorce, but women
should not receive mahrieh. He found it ludicrous that a man who pays 500 gold coins
may not claim the authority and headship of the family (he said it with laughter). This
view was shared by another judge. Mr R., however, suggested resolving the problem by
considering the Western model of marriage:

We should think of 1,400 years ago when this kind of contract was set up. In my opinion, it was
logical in that time....The only way is to have a mutual contract like western countries where
there is no mahrieh at all...

It is worth mentioning that most Iranian families expect the future groom to offer a higher price as a
sign of his love and affection; the higher the price, the greater the love shown. The symbolic value of
mahrieh as a gesture and token of validation is very important for the families involved.
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The model Mr R. and the other lawyers were suggesting, a mutual and equal relation-
ship, is reflected in Saidzadeh’s (2002), a reformist clergyman viewpoints, and sup-
ported by Mojtahed-Shabestari (2000), an influential reformist cleric. Gender equality is
established as a principle of inference of God’s Rulings.

The theory of mutual protection, as my participants stated, will change the basic defi-
nition of marriage as an exchange of sexual obedience for financial protection. The im-
plication of the theory of mutual protection is that unilateralism will be dropped from
the heart of marriage in all its forms. Unilateral provision of sexual services by the wife
as a duty will logically change to mutual provision of sexual services; and unilateral
provision of financial protection will be replaced by mutual attempts to satisfy the cou-
ple’s financial needs. The full extension of this logic will yield a mutual ownership re-
gime of the wealth created by the couple during the marriage period. It will generate
mutual custody right or at least no priority is given to one to the disadvantage of the
other.

Furthermore, this approach will produce mutual permission rights and mutual head-
ship, and will affect the rulings on blood money and honour killing in cases of adultery.
This could in turn debase the violence against women in a drastic way. In short, intro-
ducing mutual protection into marriage contracts will change the whole traditional
model of marriage dramatically, and will generate a marriage model based on partner-
ship.

Conclusion

The orthodox jurisprudence and its associated discourses, as a structure of
power/knowledge (Foucault, 1980), have profound impacts on gender relation and in
particular domestic violence against women in Iran. Orthodox formulation and defini-
tion of marriage as a contract and its implications and relation to domestic violence has
been investigated. The core of orthodox marriage (an exclusive exchange of sex on de-
mand for financial provision) presented by orthodox jurisprudence offers unlimited
power to men by bestowing on them the headship of the family and formulating a sex-
ual relationship based not on reciprocity but on submission of one to the other. This
seems to establish and maintain the power and control of men over their wives through
the term of tamkin and through women’s subordination. This conclusion was drawn
from the accounts of the participants. Gender difference discourse was largely employed
to justify this relationship. On the basis of this discourse, men were defined as more ra-
tional and experienced, and as having better access to resources, and women were de-
fined as emotional, inexperienced, and suited to housework and caring for the family.
Moreover, male and female needs are believed to be different from each other, as de-
fined by their God-given nature.

The structure of orthodox marriage leads to a Japanese-style full-time and lifetime la-
bour contract which culminates in potential control being exerted over all aspects of
women’s lives, from dress to work and from sexual to social relations. This functions
through two conditions of exclusivity and promptness (in the context of tamkin), having
the potential to produce violence against women when it comes into conflict with the
process of modernisation, which requires the active participation of women in social
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life. When couples and their close associates, family members and related societal insti-
tutions do not share the same fundamental model of proper marital and gender relations,
their interaction becomes problematic.

One of the underlying themes identifiable from the analysis of the themes repeated
throughout the interviews as the root causes of domestic violence was the conflict be-
tween religious orthodoxy, modernity and social reality.  These are reflected in the
judges’ and lawyers’ accounts: “However, this is only in Sharia, and in courts they may
not act accordingly”, or “It might be better if Sharia did not intervene in the law”, or “In
practice, the system is more open to women’s rights”. This reflects the tensions between
orthodox jurisprudence, law and social reality, which in turn may result in selectively
highlighting some of the laws regarding women, while ignoring others. For instance, as
one of the judges stated, having the rulings in Sharia (theory) is different from applying
them in reality (practice).

One of the main problems in the judiciary in general, and specifically regarding fam-
ily relations, is the ambiguity between orthodox jurisprudence’s rulings, the law and so-
cial norms and reality. For example, in relation to a woman’s sexual obedience to her
husband, orthodox jurisprudence does not specify the details. According to the rulings, a
woman must obey her husband everywhere and at any time, but when the matter
reaches court, other social considerations may come to play important roles, culminat-
ing in similar cases in the courts being dealt with differently, depending on the intensity
of the allegiance of the judges to the rulings in the jurisprudential texts and the law, or
their degree of consideration for the social reality. The judges in the Iranian judicial sys-
tem are overwhelmingly male, and their gender often affects their decision-making in
relation to women’s lives. This is also central to the problem of domestic violence in
Iran.

From the accounts of the eight participants in this study, it can be concluded that the
focus of law in relation to domestic violence is on observable, physical injuries and bod-
ily harm, while marginalising or disregarding emotional, psychological and sexual
abuse. It is clear that beating and using physical violence against women in marital con-
texts is against the law, and will be punished if any bruises or marks can be detected.
However, according to the jurisprudence texts, a man has the right to beat his wife if she
disobeys him. This also has some implications in relation to sexual violence, as the law
stays silent on rape within marital relationship, as the concept of tamkin or obedience in
sexual matters is inherent in the orthodox formulation of marriage.
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